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Immigration can be a diviswe issue and the federal appellate courts must decide thousands of 
immigration cases every year. The outcomes of these decisions have large ramifications for the immigrants 
Jacing deportation and the executive agencies tasked with enforcing immigration law. The appellate judges 
adjudicating these cases hold a wide array of beliefs about the efficacy of the current immigration system. 
While the scope of appellate courts’ review of immigration decisions appears rigidly circumscribed by 
statute, the true breadth of appellate court review 1s much more porous. Thus, the governing framework 
provides judges with a fair amount of latitude when deciding how they are going to assess an immigration 
case. This Article examines how judges’ immigration predispositions can factor into their decision-making 
processes. The goal of this article is not to fault judges for expressly or implicitly bringing to bare their 
perceptions on unmigration matters. Indeed, even the sincerest effort to remain neutral cannot erase the 
indwidual beliefs and experiences that necessarily couch a judge’s decision-making lens. Rather, this Article 
seeks to identify instances, on both sides of the spectrum, where appellate judges’ viewpoints may lead to 
outcomes that do not comport with the legal framework of their oversight prerogative. A measured degree of 
dwergence among judicial approaches to immigration cases can be beneficial. However, decisions that stray 
too far from the established framework negatively impact immigration law and the adjudication process in a 
number of significant ways. 
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I. INTRODUCTION 


Immigration issues evoke visceral reactions in individuals. Proponents of more 
tolerant immigration laws believe that because this country was founded as a nation of 
immigrants, immigration laws and policies directed at those seeking a better life should 
reflect that underlying current.! Many such proponents can also relate to those seeking to 
migrate to the United States because they themselves migrated here, members of their 
family recently made the journey, or they have developed relationships with immigrants 
who now have ties to the community.? Other individuals favor loosening immigration 
restrictions from a humanitarian point of view. They believe that the United States has an 
obligation to alleviate the suffering of those around the world who seek a better life, or are 
forced to flee depressed economic, social, or political conditions.’ From the vantage point 
of fundamental fairness, many view the immigration penalties attached to minor 
infractions as draconian. ‘They are offended that such infractions would automatically 
subject someone to deportation when that person’s entirely family is living in the United 
States and depends economically on the immigrant subject to deportation.* 


Opponents of more lenient immigration laws have a variety of reasons for their 
positions. Some take a rule of law approach. They believe that while some immigration 1s 
important, lax enforcement of immigration laws has encouraged millions to come here in 
violation of the legal immigration avenues provided under the law. Consequently, such 


' See Christopher J. Walker, Border Vigilantism and Comprehenswe Immigration Reform, 10 
HARV. LATINO L. REV. 135 (2007). 


2 See Nora V. Demleitner, How Much Do Western Democracies Value Family and Marriage?: 
Immigration Law’s Conflicted Answers, 32 HOFSTRA L. REV. 273, 296-310 (2003). 


3 See Bill Ong Hing, The Case for Amnesty, 3 STAN. J. CIV. RTS. & CIV. LIBERTIES 233, 267 
(2007) (expressing the belief that affording greater protections to those willing to engage in 
arduous work is simply the “right thing to do”); see also Jennifer M. Chacon, Loving Across 
Borders: Immigration Law and the Limits of Loving, 2007 Wis. L. REV. 345, 370-78 (discussing 
the dehumanizing effects of current immigration laws); Richard A. Boswell, Crafting True 
Immigration Reform, 35 WM. MITCHELL L. REV. 7, 34 (2008) (noting that immigration laws 
can never fully halt migrants seeking “economic advancement” and fleeing “political 
strife”). 


* See Nancy Morawetz, Understanding the Impact of the 1996 Deportation Laws and the Limited 
Scope of Proposed Reforms, 113 HARV. L. REV. 1936, 1938 (2000); Terry Coonan, Dolphins 
Caught in Congressional Fishnets-Immigration Law’s New Aggravated Felons, 12 GEO. IMMIGR. L,J. 
589 (1998). 
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violators should not inure any benefit from their transgressions.’ Indeed, many of the 
individuals who have espoused this position are themselves recent immigrants who have 
subjected themselves to the arduous legal procedures often attendant to legal 
immigration.® They do not like the idea of others trying to cut the line. From a purely 
economic standpoint, many in favor of strict immigration enforcement believe that 
increased immigration leads to a decline in jobs available for Americans.’ Others do not 
like the cultural and ethnic diversity that immigration causes, and would prefer to keep 
out foreigners with backgrounds, languages, or cultures different from their own.® 
National security concerns have also been an increasingly relevant arrow in the quiver of 
immigration opponents.’ 


Most people’s beliefs, of course, cannot be so neatly segmented into such linear 
categories. A humanitarian who sympathizes with the plight of immigrants may also voice 
concern about national security.!° Those who believe that immigration beneficially 
contributes to the American workforce may worry that a lack of linguistic homogeny 
impedes daily interactions among the country’s citizenry (while other homogony-based 
concerns may be grounded in predispositions more closely akin to overt bigotry). 


So what, then, does a discussion of the cross-section of American thought on 
immigration have to do with federal appellate bodies and appellate judge’s decision- 
making processes? The answer is that the divergent immigration beliefs held by the 


5 See Hiroshi Motomura, Immigration Outside the Law, 108 COLUM. L. REV. 2037, 2087 
(2008) (recounting the “rule of law” approach); see also John Cornyn, Immigration Reform: 
Back to the Future, 115 YALE LJ. POCKET PART 112, 113 (2006) (discussing the relationship 
between past amnesty efforts and increased illegal immigration). 


6 See Henrique Talizin, Paying the Price, CHI. TRIB., at 4, Aug. 20, 2006, available at 2006 
WLNR 14418043; Beth McCane, Legal Immigrants Resentful of Illegals, DENVER ROCKY 
MOUNTAIN NEWS, at 36A (May 22, 2006), available at 2006 WLNR 8766840. 


7 See Suzanne Gamboa, GOP: Illegal Immigrants Taking Minorities’ Jobs, MSNBC.com, Mar. 
2, 2011; see also Bill Ong Hing, The Case for Amnesty, 3 STAN. J. CIV. RTS. & CIV. 
LIBERTIES 233, 236-37 (2007) (recounting the breadth of such voices). 


8 See Jennifer M. Chacn, Civil Rights, Immigrants’ Rights, Human Rights: Lessons from the Life and 
Works of Dr. Martin Luther King, Jr., 32 N.Y.U. REV. L. & SOC. CHANGE 465, 474 (2008) 


(arguing that “[r]acism lies at or near the surface of many restrictionist argument”). 


9 See 152 Cong. Rec. $2551 (daily ed. Mar. 30, 2006) (statement of Sen. Cornyn); Michael 
M. Hethmon, Diversity, Mass Immigration, and National Security After 9/1 1—An Immigration 
Reform Movement Perspectwe, 66 ALB. L. REV. 387, 405-11 (2003). 


10 See Richard A. Boswell, Crafting True Immigration Reform, 35 WM. MITCHELL L. REV. 7, 
15-17 (2008) (contending that missed opportunities, rather than deficiencies in national 
security laws generally, contributed to several 9/11 terrorists not being caught); see also 
Kevin R. Johnson & Bernard Trujillo, Immigration Reform, National Security After September 11, 
and the Future of North American Integration, 91 MINN. L. REV. 1369, 1373 (2007) (recognizing 
the importance of security concerns but finding that national security concerns have come 
to “distort[] the debate over reform of the immigration laws”). 


country’s citizenry as a whole are representative of the broad spectrum of viewpoints held 
by appellate judges. Of course, one could make a similar point about all types of issues, 
not just immigration, and such contentions would not be groundbreaking. For judges, as 
anyone else, bring to bear a distinct set of beliefs, perceptions, and experiences that 
couch, to various extents, the way they approach their decision-making process. !! 


Despite the impact of a judge’s background that shapes his or her decision-making 
process as a whole, I would offer some modest observations about immigration cases that 
highlight why a judge’s predispositions in the immigration arena are unique. For one, 
immigration is an emotionally charged issue because of the stakes involved. The decisions 
rendered by judges regarding immigration matters can impact whether families are split 
apart, and whether individuals will be kicked out of the country. Perhaps, in cases 
concerning asylum in particular, a judge’s decision may be the equivalent of a death 
sentence to an asylum applicant if persecution or torture awaits the immigrant upon his 
or her return to the home country. !? 


Second, although the consequences of immigration decisions can meet or exceed 
the repercussions of punishment for criminal wrongdoing, immigration proceedings are 
largely civil matters.!° Thus, despite the stakes involved, appellate judges must review the 
soundness of immigration decisions on the basis of procedural safeguards that need not 
conform to those constitutionally or statutorily required for criminal defendants.!4 Of 
particular importance, because of the civil nature of deportation hearings, the 


' See Paul Mishkin, The Uses of Ambivalence: Reflections on the Supreme Court and the 
Constitutionality of Affirmative Action, 131 U. PA. L. REV. 907, 929-30 (1983) (remarking on 
the tension between an analytical sound result and a just result). See generally Amnon 
Reichman, The Dimensions of Law: Judicial Craft, Its Public Perception, and the Role of the Scholar, 
95 CAL. L. REV. 1619, 1648-51 (2007). 


12 See Mitondo v. Mukasey, 523 F.3d 784, 788 (7th Cir. 2008) (discussing the potential 
repercussions awaiting asylum applicants if they are deported to their home country); 
Michele R. Pistone & Philip G. Schrag, The New Asylum Rule: Improved but Still Unfair, 16 
GEO. ĪMMIGR. LJ. 1, 35 (2001). 

13 See INS v. Lopez-Mendoza, 468 U.S. 1032, 1038 (1984) (“A deportation proceeding is 
a purely civil action to determine eligibility to remain in this country, not to punish an 
unlawful entry, though entering or remaining unlawfully in this country is itself a crime.”). 
14 See 8 U.S.C. § 1229a (2006) (describing those requisite procedures for removal 
proceedings); see also Rehman v. Gonzales, 441 F.3d 506, 508 (7th Cir. 2006) (explaining 
that a removal proceeding that meets the statutory requirements “satisfies the 
Constitution as well” for due process purposes). 


government is not obligated to provide an alien with an attorney.'° As a result, many 
aliens appear pro se in immigration court. !6 


Third, the sheer number of immigration cases that come before the federal 
appellate courts each year is staggering, which makes the breadth of appellate courts’ 
exposure to immigration issues distinctive. In recent years, between 6,000 and 11,000 
immigration-related petitions for review have been filed annually in the federal courts of 
appeals.'? Thus, appellate judges not only bring to bear conceptions of immigration 
unique to their backgrounds, but their caseload presents an ever-evolving picture of the 
bases and soundness of reasons put forward by immigrants in their attempts to avoid 
deportation. 


Fourth, the courts of appeals almost always decide cases filed directly from the 
agency.!® Thus, they cannot rely on a district court opinion to shed light on any faults in 
the agency’s decision-making process. Fifth, the number of appellate judges reviewing 
immigration cases on a regular basis is quite vast. With the exception of the District of 
Columbia Circuit, every appeals circuit in the country hears a sizable number of 
immigration cases.!9 


Collectively, these characteristics depict an emotionally fraught, complex issue, 
filled by high stakes, somewhat minimal procedural safeguards, and wide prevalence. It is 
from this backdrop that I will assess the decision-making process of the federal appellate 
courts. Part II will first provide an overview of the immigration adjudication process and 
lay out the seemingly narrow oversight authority that immigration law provides to the 
federal appeals courts. Next, part II will examine the true scope of appellate courts’ 


15 See 8 U.S.C. §1229a(b)(4)(A) (providing aliens with a right to obtain counsel at no 
expense to the government). 


16 See Sameer Ahmed, Targeting Highly-Skilled Immigrant Workers in A Post-9/11 America, 79 
UMKC L. REV. 935, 950 (2011) (contending that around 80% are not represented by 
counsel). 


'7 See Admin. Off. of the U.S. Courts, Judicial Business of the United States Courts 2010, 
at 96, tbl. B-3 (2011), available at 
http://www.uscourts.gov/uscourts/Statistics/JudicialBusiness/2010/appendices/B03Se 
p10.pdf. 


18 See 8 U.S.C. § 1252(a)(5). But see id. § 1252(e)(2) (discussing the very limited exceptions 
when an applicant may pursue habeas corpus proceedings). For a further discussion on 

Congress’s elimination of habeas review of final orders of removal, see Ruiz-Martinez v. 
Mukasey, 516 F.3d 102 (2d Cir. 2008) (reviewing whether section 1252(a)(5) violates the 
Suspension Clause of the United States Constitution); Wang v. DHS, 484 F.3d 615 (2d 

Cir. 2007) (same). 


19 See id. (providing statistics for each court of appeals). While there are appeals of removal 
proceedings heard in all circuits other than the Court of Appeals for the District of 
Columbia, the amount ranges considerably. Nearly half of all appeals are heard in the 
Ninth Circuit, while the Eighth and Tenth Circuit hear less than one hundred such cases 
a year. Id. 


review of factual findings in immigration decisions. Scholars regularly focus on the 
restrictions placed on appellate court review of immigration decisions.2? Seldom 
discussed, however, are the evaluative processes appellate courts employ that increase 
their oversight over the immigration agency’s factual determinations. Part II’s descriptive 
contribution is to highlight the central means used by appellate courts that serve to 
expand the scope of their review. These oversight mechanisms provide the landscape in 
which judges’ predispositions can manifest. 


With this breadth in mind, Part II will discuss how the immigration beliefs of 
appellate judges can factor into their decision-making process. To do this, Part III will 
draw on public statements made by judges about their decision-making philosophies and 
immigration beliefs, and juxtapose these statements with select judicial opinions. Part [V’s 
normative conclusion is that a measured amount of divergence among appellate judges’ 
evaluative methodology can positively contribute to immigration law and_ the 
immigration adjudication process. However, predispositions that push decisions beyond 
appellate courts’ de facto scope of review do not produce similarly beneficial effects and 
judges should be mindful to reign in such opinions. 


Il. APPELLATE COURTS’ SCOPE OF REVIEW 
A. ADJUDICATION BEFORE THE IMMIGRATION AGENCY 


When a person is placed in removal proceedings, his or her case first goes before 
an immigration judge.*! Across the country, there are approximately 260 immigration 
judges.?? Immigration judges are most comparable to administrative law judges (“ALJs”), 
although they do not share the same level of independence afforded to ALJs. Rather, they 
are housed within the Executive Office of Immigration Review (“EOIR”), which is a 
branch of the Department of Justice.?? In recent years, the immigration judges spread 
throughout the country have heard roughly 350,000 cases each year.** This staggering 
caseload only permits them to spend so much time on the adjudication of any one case. 
Most cases before the immigration judges concern whether the individual is removable; 
removability is a legal term of art that is analogous to common conceptions of 


20 See, e.g., Jill E. Family, Stripping Judicial Review During Immigration Reform: The Certificate of 
Reviewability, 8 NEV. LJ. 499, 502-04 (2008); Lucas Guttentag, Immigrants’ Rights in the 
Courts and Congress: Constitutional Protections and the Rule of Law After 9/11, 25 WASH. U. J.L. & 
PoL’y 11, 17 (2007). 

21 See 8 C.F.R. §§ 1239.1, 1240.1. 

22 EOIR, Office of the Chief Immigration Judge, 
http://www.justice.gov/eoir/ocyinfo.htm (last visited Dec. 22, 2011). 

23 The housing in DOJ is reflective of the fact that the INA provides the Attorney General 
with the authority to decide who can stay. 


24 See EOIR, OFFICE OF PLANNING, ANALYSIS, & TECH., FY 2010 STATISTICAL YEAR 
BOOK, at B2, fig. 1 (2011), available at http://www.justice.gov/eoir/statspub/fy 1 Osyb.pdf. 


deportability.2° Even if an applicant is removable from the United States, the 
Immigration and Nationality Act (“INA”) provides numerous forms of relief from 
removal, including cancellation of removal, adjustment of status, asylum, and withholding 
of removal under the INA or the regulations implementing the Convention Against 
Torture.*® 


If an immigration judge issues an order of removal, the individual in proceedings 
may appeal the decision to the Board of Immigration Appeals (“Board”).?” Like 
immigration judges, the Board is a component of EOIR. The Board is comprised of 
fifteen members when fully staffed.?? Each year, the Board hears roughly 35,000 cases, a 
small percentage of those that originate in immigration court, but still a sizable number of 
appeals.?? In 2002, the Bush administration amended the Board’s regulations to permit a 
single Board member to affirm the decision of the immigration judge without the need to 
write a separate opinion“? The practice created considerable backlash from 
commentators, who questioned whether the practice turned the appellate body into a 
rubber stamp for the immigration judges’ decisions.%! For this reason, along with 
admonitions from the appellate courts, the Board has begun to limit the use of its “affirm 
without opinion” authority. 


The process of adjudicating immigration cases within EOIR couches the way that 
the appellate courts view the decisions. When an appellate court reviews a decision of the 
Board, it approaches the opinion with the underlying belief that EOIR does not always 
give each case the amount of attention that may be warranted, given the complexity of 
immigration law.%* Appellate courts also approach these cases with an acute 
understanding that immigration judges are faced with crushing dockets that force them to 
limit the amount of time they can spend on any given disposition.** This is not to say that 


25 See id. at C3, tbl. 3. 


26 See, e.g., 8 U.S.C. §§ 1158 (asylum), 1229b(b) (cancellation of removal), 1231(b)(3) 
(withholding of removal); 8 C.F.R. §§ 1208.16(c), 1208.18 (2011) (regulations 
implementing the Convention Against Torture). 

27 See 8 C.F.R. §§ 1003.1(b), 1003.3 (2011). 

28 8 C.F.R. § 1003.1 (a)(1). 

29 See EOIR, supra note 23, at S2, tbls. 26-27. 


30 See Board of Immigration Appeals: Procedural Reforms to Improve Case Management, 
67 Fed. Reg. 54,878 (Aug. 26, 2002); see also 8 C.F.R. § 1003.1 (e) (currently codified 
provision). 

31 See Susan Burkhardt, The Contours of Conformity: Behavioral Decision Theory and the Pitfalls of 
the 2002 Reforms of Immigration Procedures, 19 GEO. IMMIGR. L,J. 35, 69-71 (2004). 


32 See lao v. Gonzales, 400 F.3d 530, 533-35 (7th Cir. 2005) (reviewing several perceived 
deficiencies that the court believes occur with regularity in immigration proceedings). 


33 Ren v. Holder, 648 F.3d 1079, 1084-85 (9th Cir. 2011) (“We must not forget that the 
stakes in asylum proceedings are high and that serious errors in decisions issued by 
overworked immigration judges and BIA officials are not unusual.”); Apouviepseakoda v. 
Gonzales, 475 F.3d 881, 898 (7th Cir. 2007) (“One cannot but sympathize with the 


immigration adjudications do not conform to the requisite minimal standards. Generally 
speaking they do. Indeed, from a macro level, the government expends considerable 
resources to adjudicate the cases of those who have (or may have) come here illegally.*4 
Nevertheless, the nature of these immigration proceedings within EOIR does help to shed 
light on the express or implicit considerations that can contribute to the mindset of the 
appellate judges tasked with evaluating these cases. 


B. THE FEDERAL COURTS OF APPEALS’ REVIEW OF IMMIGRATION DECISIONS 


In 1996, Congress passed far-reaching changes to the INA when it enacted the 
Illegal Immigration Reform and Immigrant Responsibility Act (““ITRIRA”).°° Among the 
most prominent changes to the law was Congress cutting out district courts from review 
of decisions rendered by the Board. Instead, in an effort to streamline (and shorten) the 
appeals process, Board decisions get appealed directly to the court of appeals sitting in the 
applicable venue.’ Consequently, because immigration courts are spread throughout the 
country, judges sitting on nearly every federal circuit court will review Board decisions. 


A number of the same standards of appellate review traditionally applied to 
review of agency actions apply to immigration cases as well. Thus, the courts review 
questions of law de novo, deferring to the agency’s reasonable interpretations of the 
statutes and regulations it administers.?’ Constitutional challenges are similarly reviewed 
de novo. Indeed, the Board does not have authority to rule on constitutional matters.*9 
For issues dependant on the discretionary judgments of the agency, an appellate court will 
assess the decision for an abuse of discretion.*? While the appellate courts apply several 


difficulty under which the immigration judges labor quite apart from their horrendous 
workloads, which Congress and the Justice Department have done nothing to try to 
alleviate.”); Chen v. U.S. Atty Gen., 81 F. App’x 418, 425-26 (3d Cir. 2003) (Chertoff, J., 
dissenting) (“I appreciate the workload carried by the Immigration Judges, and recognize 
that it is unreasonable to insist upon polished or even written opinions.”). 

34 FOIR’s requested budget for FY 2012 was nearly $330,000,000. EOIR, FY 2012 
Budget Request at a Glance (2011), available at 

http://www.justice.gov/jmd/20 1 2summary/pdf/fy 1 2-eoir-bud-summary.pdf. 

35 Pub. L. No. 104-208, 110 Stat. 3009-546 (1996). 

36 8 U.S.C. § 1252(a)(5), (b)(2). 


37 Accord Baraket v. Holder, 632 F.3d 56, 58 (2d Cir. 2011); see also Chevron, U.S.A., Inc. 
v. Nat'l Res. Def. Council Inc., 467 U.S. 837 (1984). 


38 Accord Ortega-Marroquin v. Holder, 640 F.3d 814, 818 (8th Cir. 2011); Lin v. Holder, 
565 F.3d 971, 976 (6th Cir. 2009). 


39 See Vicente-Elias v. Mukasey, 532 F.3d 1086, 1094 (10th Cir. 2008). However, an 
applicant must exhaust before the Board any arguments pertaining to procedural 
irregularities that the Board has the authority to remedy. 


40 See, e.g., Singh v. Holder, 658 F.3d 879, 885 (9th Cir. 2011); Vargas v. Holder, 567 F.3d 
387, 391 (8th Cir. 2009). 


derivations of the abuse of discretion standard, these tests generally assess whether the 
agency’s decision was “arbitrary, irrational, or contrary to law.”4! 


By contrast, the standard of review for factual findings in immigration cases is, at 
least by its plain meaning, distinct from other types of cases. Under the INA, “the 
administrative findings of fact are conclusive unless any reasonable adjudicator would be 
compelled to conclude to the contrary.”!? The requirement that the record compel a 
contrary conclusion first emerged as the standard-bearer in the Supreme Court’s 1992 
decision INS v. Elas-Zacarias. In 1996, IRIRA codified the highly deferential Elias- 
Zacarias standard.** When appellate courts apply the “compelled to conclude” language to 
the agency’s findings of fact, it is nearly impossible to overturn the agency determination. 
Thus, for example, in Nelson v. INS, the First Circuit found that the record did not compel 
the conclusion that the asylum applicant’s experiences were much more than 
“harassment,” even though the applicant experienced “three episodes of solitary 
confinement of less than 72 hours, each accompanied by physical abuse[,] periodic 
surveillance, threatening phone calls, [and] occasional stops and searches,” among other 
conduct. 


C. THE TRUE BREADTH OF APPELLATE REVIEW OF FACTUAL FINDINGS 


While the standard of review applicable to factual findings appears quite narrow 
at first glance, the actual oversight mechanisms employed by the courts of appeals provide 
multiple opportunities for more extensive review. The following discussion will highlight 
five of the means the courts of appeals employ that broadens their scope of review over 
the agency’s factual findings. 


1. Substantial Evidence 


Part of the courts’ more extensive oversight authority derives from the well- 
entrenched “substantial evidence” standard of review applicable to courts’ review of 
administrative agency’s findings of fact. The origin of the currently employed substantial 
evidence standard has been credited to Justice Lamar’s opinion in ZCC v. Union Pacific 


41 Ontiveros-Lopez v. INS, 213 F.3d 1121, 1124 (9th Cir. 2000); accord Zhao v. U.S. 
Dep’t of Justice, 265 F.3d 83, 93 (2d Cir. 2001) (“An abuse of discretion may be found in 
those circumstances where the Board’s decision provides no rational explanation, 
inexplicably departs from established policies, is devoid of any reasoning, or contains only 
summary or conclusory statements; that is to say, where the Board has acted in an 
arbitrary or capricious manner.” (Internal citation omitted.)). 


42 8 U.S.C. § 1252(b)(4)(B). 


8 INS v. Elias-Zacarias, 502 U.S. 478, 481 & n.1 (1992) (citing NLRB v. Columbian 
Enameling & Stamping Co., 306 U.S. 292, 300 (1939). 


44 See 8 U.S.C. § 1252(b)(4)(B). 
45 Nelson v. INS, 232 F.3d 258, 264 (Ist Cir. 2000). 


Railroad Co.*® In that opinion, Justice Lamar analogized Article III courts’ review of 
agency findings of fact to its review of jury verdicts.4’7 Many jurists reviewing immigration 
decisions believe that the substantial evidence standard is even more deferential than the 
clear error standard applicable to a district court’s judicial findings of fact, particularly in 
light of the “compelled to conclude” language now codified under the INA. 


At the outset, it is important to discuss how the substantial evidence test intersects 
with the “compelled to conclude” language articulated in Elas-Zacanas. Appellate courts 
had long applied the substantial evidence standard of review to immigration proceedings 
prior to Elas-Zacanas. Consequently, scholars and jurists have debated at great length 
whether Justice Scalia’s particular word choices in Llias-Xacarias were meant to alter the 
substantial evidence standard of review previously applied to findings of fact in 
immigration proceedings.!? Some courts have applied the new language rigorously to 
factual determinations in a way that seems to imply a more deferential standard.°° Other 
courts have stated explicitly that since Justice Scalia was paraphrasing the substantial 
evidence test applicable at the time, the subsequently codified standard did nothing to 
alter the previously employed standard of review.°! What is clear from the appellate court 
opinions is that, for the most part, the courts believe that any change Eltas-Zacarias made 
to the standard of review merely served to supplement, rather than replace entirely, many 
of the procedural safeguards entrenched in a court’s review of an administrative record 
for substantial evidence. It is these additional safeguards that are the focus here because 
they demonstrate the wide latitude afforded to the appellate courts in their review of 
immigration decisions. 


The substantial evidence standard applicable to the courts’ review of agency fact- 
finding provides the reviewing court with more extensive oversight in several respects. 
The Supreme Court expounded on these oversight parameters in Unwersal Camera Corp. v. 


46 ICC v. Union Pac. R.R. Co., 222 U.S. 541 (1912); see 2 KENNETH CULP DAVIS & 
RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE 174-75 (3d ed.1994); ‘Thomas 
W. Merrill, Article IIL, Agency Adjudication, and the Origins of the Appellate Review Model of 
Admuistratiwe Law, 111 COLUM. L. REV. 939, 961 (2011). 


47 Union Pac. R.R. Co., 222 U.S. at 547-48. 
48 See Chen v. Mukasey, 510 F.3d 797, 801 (8th Cir. 2007); Qiu v. Ashcroft, 329 F.3d 
140, 149 (2d Cir. 2003). But see Siewe v. Gonzales, 480 F.3d 160, 167-68 (2d Cir. 2007) 


(asserting that “clear error” and “substantial evidence” entail a comparable level of 
deference). 


49 See Stephen M. Knight, Shielded from Review: The Questionable Birth and Development of the 
Asylum Standard of Review Under Elias-Zacarias, 20 GEO. IMMIGR. LJ. 133 (2005). 


50 See Belbruno v. Ashcroft, 362 F.3d 272, 278 (4th Cir. 2004) (citing Huaman-Cornelio v. 
BIA, 979 F.2d 995, 999 (4th Cir. 1992)); Huaman-Cornelio v. BIA, 979 F.2d 995, 999 
(4th Cir. 1992); see also Susan K. Kerns, Country Conditions Documentation in U.S. Asylum Cases: 
Leveling the Evidentiary Playing Field, 8 IND. J. GLOBAL LEG. STUD. 197, 212 (2000). 


5! See Menendez-Donis v. Ashcroft, 360 F.3d 915, 918 (8th Cir. 2004). 
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NLRB.5? In Universal Camera, the Court stated that the reviewing court must assess the 
agency’s findings of fact under the backdrop of the “record as a whole.”53 Accordingly, 
under the substantial evidence standard of review, a reviewing court assesses the 
reasonableness of the inferences drawn by the agency by considering them against the 
backdrop of the entire record, rather than assessing in isolation the particular facts cited 
by the agency.°* For example, an administrative record may establish conclusively that an 
asylum applicant used fraudulent documents to enter the United States, but additional 
evidence may undermine the importance of such willful deceit by demonstrating that the 
applicant needed to use the fraudulent documentation to escape persecution in his or her 
home country.°° Similarly, the record may establish that an alleged persecutor threatened 
the applicant for a reason that may or may not have been on account of a protected 
ground, but additional record evidence may conclusively fill in the motive gap.°° 


By assessing the “record as a whole,” the courts of appeals’ seemingly limited role 
to ensure that the record does not compel a contrary conclusion begins to expand. First, 
the court can look to evidence the agency did not cite in support of its decision to see if 
such evidence undercuts the reasonableness of the inferences drawn from the information 
the agency did rely upon.” Second, it provides the court with an opportunity to remand a 
case where the record does not make clear whether the agency even considered record 
evidence that is potentially outcome determinative.°® The latter is an example of a process 
flaw, where it is the deficiency in the decision-making process rather than the 
reasonableness of the inferences assessed in isolation that provides the justification for 
remand.°? 


52 Universal Camera Corp. v. NLRB, 340 U.S. 474, 487-90 (1951). 
53 Id. at 490. 


54 See Menendez-Donis v. Ashcroft, 360 F.3d 915, 918 (8th Cir. 2004) (“[W]e are required 
to consider all of the evidence when drawing our conclusions about the reasonableness of 
an admuinistrator’s findings of fact.”). 


55 See Akinmade v. INS, 196 F.3d 951, 955 (9th Cir. 1999). 


56 See generally 8 U.S.C. § 1101(a)(42)(A) (discussing the nexus requirement of the refugee 
definition). 


57 See Castaneda-Castillo v. Gonzales, 464 F.3d 112, 124 (1st Cir. 2006). 
58 See Hanaj v. Gonzales, 446 F.3d 694, 698-700 (7th Cir. 2006). 


59 In fact, it could be argued that other decisions by the Supreme Court require an 
appellate court to remand the case under such circumstances. In INS v. Ventura, the Court 
faulted the Ninth Circuit for deciding an issue in the first instances, finding that, as a 
general matter, “a court of appeals should remand a case to an agency for decision of a 
matter that statutes place primarily in agency hands.” INS v. Ventura, 537 U.S. 12, 16- 
17 (2002) (per curiam); see also Gonzales v. Thomas, 547 U.S. 183, 185-86 (2006) (per 
curiam) (faulting the Ninth Circuit for again deciding an issue in the first instance). ‘There 
is, of course, a distinction between deciding an issue for the first time and assessing the 
significance of a particular fact in the context of an issue the agency did address. 
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The extent of courts’ review of agency findings of fact is also a product of how a 
court perceives its role in assessing the record as a whole. Some courts will presume that 
the agency considered all evidence of record in rendering its decision unless the petitioner 
can put forward evidence to rebut that presumption. Other decisions have been much 
more inclined to fault the agency for failing to consider a particular fact because the 
significance of that particular fact was not expressly discussed in the agency’s opinion.°! 
Such omissions are particularly easy to find in immigration opinions because the 
procedural requirements that govern the scope of the agency’s opinions do not require 
extensive expositions. An immigration judge may issue his or her decision orally at the 
conclusion of the proceeding. The Board may write its own detailed opinion, but its 
governing regulations permit it to write shorter summaries of its findings.°? Thus, because 
of all of these additional avenues of review, the substantial evidence standard of review 
itself provides the courts of appeals with much more substantial oversight of agency fact- 
finding than the codified standard of review might suggest. 


2. Court-Created Rules of General Application 


Aside from the breadth of the inquiry grounded in the substantial evidence 
standard, appellate courts have expanded their scope of review of factual findings by 
creating rules of general application that govern the inferences finders of fact may draw 
from record evidence. Adverse credibility determinations are a ripe area for finding such 
court-created rules. In the credibility context, for example, several courts of appeals have 
said that an inconsistency can only diminish the credibility of the applicant if it enhances 
the applicant’s claim (“enhancement rule”).®? Consequently, if an asylum applicant first 
stated that authorities beat him three times but subsequently testified that authorities only 
beat him once, the enhancement rule would preclude the immigration judge from using 
the inconsistency to find the applicant not credible (or using the inconsistency as one 
factor among many). 


If an appellate court applied the plain meaning of the statutorily prescribed 
standard of review for factual findings to the above example, then the court could only 


60 See Morales v. INS, 208 F.3d 323, 328 (1st Cir. 2000) (“This court has held that each 
piece of evidence need not be discussed in a decision.”). 


61 See Gomes v. Gonzales, 473 F.3d 746, 756-57 (7th Cir. 2007) (faulting the agency for 
failing to discuss the significance of facts that seemed to contradict its conclusion). 


62 8 C.F.R. § 1003.1(e). 


63 See, e.g., Marcos v. Gonzales, 410 F.3d 1112, 1117 (9th Cir. 2005); Daneshvar v. 
Ashcroft, 355 F.3d 615, 623 (6th Cir. 2004). 


6t Additional categorical rules of general application include prohibiting immigration 
judges from relying on seemingly minor inconsistencies, and the need to provide an 
applicant with an express opportunity to explain an inconsistency prior to using it as a 
basis for a credibility determination. See, e.g., Soto-Olarte v. Holder, 555 F.3d 1089, 1092 
(9th Cir. 2009); Chen v. Ashcroft, 362 F.3d 611, 618 (9th Cir. 2004). 
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overturn the immigration judge if the record compelled the conclusion that failing to 
recall the correct number of beatings has no bearing on an applicant’s credibility. By 
contrast, the court does not defer in any way to the findings of fact rendered by the 
immigration judge if the factual matter falls under the rubric of the categorically applied 
enhancement rule. In this respect, the courts are making themselves the gatekeepers of 
the probative value of record evidence rather than deferring to the agency’s assessment of 
the record evidence.®® Moreover, many of the categorical rules developed by the courts of 
appeals are not grounded in any careful assessment of the veracity of certain classes of 
statements. To the contrary, many appear to have developed by happenstance, thrust in 
part into a decision in dicta, and cited throughout a chain of cases that slowly established 
their eventual status as part of long-standing precedent.®’ 


The appellate courts developed a number of these categorical rules prior to Elas- 
Zacarias and the eventual codification of the standard of review for factual findings.®* For 
this reason, their emergence was not met with the same probative vigor that may have 
confronted such rules developed subsequent to the “compelled a contrary conclusion” 
language—at least in those courts that believe Justice Scalia’s interpretation of the 
substantial evidence standard was stricter than the standard previously employed by the 
appellate courts.® In any case, it is not likely that any such recognition of the codified 
standard would have fully controlled the rule of general application floodgates. In 2005, 
Congress passed the REAL ID Act,” which, among other things, appeared to abrogate 
any rule of general application in the credibility arena developed up to that time.’! 
Notwithstanding these amendments to the INA, appellate courts applying the REAL ID 
Act have continued to rely on many of the previously established categorical rules of 
general application.’* Thus, like the substantial evidence standard, the use of categorical 
rules provide the appellate courts with additional mechanisms to enhance their seemingly 
narrow review of findings of fact. 


65 See 8 U.S.C. § 1252(b)(4)(B). 

66 Cf FED. R. EVID. 104(a). 

67 For the original cases that led to the Ninth Circuit’s creation of a categorical rule 
requiring that inconsistency concern an applicant’s fear for his or her safety, see 


Damaize-Job v. INS, 787 F.2d 1332, 1337 (9th Cir. 1986), and Vilorio-Lopez v. INS, 852 
F.2d 1137, 1142 (9th Cir. 1988). 


68 See, e.g., Vilorio-Lopez, 852 F.2d at 1142. 


69 See, e.g., Blanco de Belbruno v. Ashcroft, 362 F.3d 272 (4th Cir. 2004); Kotasz v. INS, 
31 F.3d 847, 851 (9th Cir. 1994). But see Prasad v. INS, 47 F.3d 336 (9th Cir. 1995) 
(questioning Aotasz’s characterization of the standard of review). 


70 REAL ID Act of 2005, Pub. L. No. 109-13, 119 Stat. 302. 
71 See 8 U.S.C. §§ 1158(b)(1)(B)(iii) (asylum determinations), 1229a(c)(4)(C) (applicability to 


all forms of relief from removal). 


72 See Ren v. Holder, 648 F.3d 1079, 1086 (9th Cir. 2011) (invoking the enhancement 


rule). 
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3. Constitutional Concerns 


Appellate courts may also reverse decisions in spite of their limited review of 
findings of fact by relying instead on constitutional violations as the basis for remand. 
Abovian v. INS provides an illustrative example.’ In that case, the petitioner applied for 
asylum protection before an immigration judge.’* After the immigration judge issued an 
opinion, the case was appealed to the Board.” Although the immigration judge did not 
render a credibility determination, the Board buttressed its finding that the applicant 
failed to establish past persecution by also determining that the applicant’s testimony was 
not credible.”° The applicant then appealed the Board’s decision to the Ninth Circuit. 
The Ninth Circuit concluded that the Board violated the applicant’s due process rights by 
failing to provide the applicant with an opportunity to explain the alleged inconsistencies 
prior to the Board rendering an adverse credibility determination.’’ 


While the court in Abovian ended up remanding the case for reasons that did not 
rely exclusively on the violation of a right to due process, other immigration cases have 
invoked due process concerns as the sole basis for remand. In Burger v. Gonzales, for 
example, the Second Circuit found that the Board violated the applicant’s due process 
rights by failing to inform the applicant that it planned to take administrative notice of 
outcome determinative facts.’2 In each of these contexts, the appellate courts’ 
determinations would have been based on the underlying factual inquiry attendant to 
asylum claims if the courts had not relied on due process concerns.’9 


4. Procedures Required by Statute or Regulation 


73 219 F.3d 972 (9th Cir. 2000). 

74 See id. at 975. 

75 See id. 

76 Id. 

7 Id. at 978. 

78 498 F.3d 131, 132-33 (2d Cir. 2007); see also Chhetry v. U.S. Dep’t of Justice, 490 F.3d 
196, 201 (2d Cir. 2007) (per curiam) (finding that due process required the Board to 
provide the applicant with an opportunity to respond to administratively noticed facts in 
the motion to reopen context). But see Rivera-Cruz v. INS, 948 F.2d 962, 968 (5th Cir. 
1991) (finding that a prior opportunity to explain was not required); Kaczmarczyk v. INS, 
933 F.2d 588, 597 (7th Cir. 1991) (same). 

79 Select courts have also remanded cases where they find that the assistance provided by 
the applicant’s attorney failed to satisfy basic tenants of due process. See Dearinger ex rel. 
Volkova v. Reno, 232 F.3d 1042, 1045 (9th Cir. 2000). Since there is no Sixth 
Amendment right to counsel in immigration proceedings, see INS v. Lopez-Mendoza, 468 
U.S. 1032, 1038-39 (1984), it is not clear how counsel’s ineffective to qualify as a 
constitutional infirmity, even if a remedy should be permitted by the government as a 
matter of fundamental fairness. 
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In addition to flaws based on constitutional concerns, reviewing courts can also 
remand cases containing a factual record that does not compel a contrary conclusion 
when there is a perceived failure on the part of the agency to follow its own governing 
statutes or regulations. Section 1229a of Title 8 of the United States Code describes the 
rights afforded to applicants appearing in immigration court that the immigration judge 
must adhere to, including the right to present evidence and an opportunity to review the 
evidence compiled by the government.®? Process flaws that the court believes deprived an 
applicant of his or her statutory rights can serve as a basis for remand.®! 


The courts have also faulted the Board for failing to comply with the immigration 
regulations that dictate the Board’s scope of review over decisions reached by the 
immigration judge. Regulations promulgated by the Attorney General in 2002 limited the 
Board’s previous authority to review de novo the factual findings of the immigration 
judge.®? Under the amended regulatory framework, the Board must assess the factual 
findings of the immigration judge under the “clearly erroneous” standard of review.®? 
However, the Board has interpreted the scope of factual findings, as that term applies 
under its regulations, in a highly unconventional manner.** To complicate matters 
further, the Board’s definition of fact-finding differs considerably from the scope of factual 
inquiries applicable to the appellate courts’ review of the administrative record.® Like the 
statutory requirements, when courts remand decisions on the basis of the Board’s failure 
to adhere to its scope of review regulation, the decision 1s not grounded in a belief that the 
record compelled a conclusion contrary to the factual determinations made by the 
agency.°6 


5. Expanding the Scope of Factual Inquiries 


Courts can also expand their review of findings of fact by labeling factual inquiries 
as mixed questions of law and fact. This avenue of review is distinct from the preceding 
four discussed categories, which focused on processes available to the reviewing courts 
that render the scope of their review of factual findings less deferential than the express 
meaning of the codified standard. By contrast, this category of appellate court review 
simply provides the court with some level of reviewing authority for factual findings that it 


80 8 U.S.C. § 1229a(b)(4). 
81 See, e.g., Giday v. Gonzales, 434 F.3d 543, 549 (7th Cir. 2006). 


82 See Board of Immigration Appeals: Procedural Reforms to Improve Case Management, 
67 Fed. Reg. 54,878 (Aug. 26, 2002) (codified as amended at 8 C.F.R. § 1003 (2011)); see 
also In re S-H-, 23 I. & N. Dec. 462, 463-64 (BIA 2002). 


83 8 C.F.R. § 1003.1(d\(3)(i). 


84 See, e.g., In re H-L-H-, 25 I. & N. Dec. 209 (BIA 2010). For a critique of the Board’s 
interpretation, see Scott Rempell, The Board of Immigration Appeals’ Standard of Review: An 
Argument for Regulatory Reform, 63 ADMIN. L. REV. 283 (2011). 


85 See Rempell, supra note 83, at 306-07. 
86 Fg., Kaplun v. Att’y Gen., 602 F.3d 260 (3d Cir. 2010). 
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otherwise would be precluded from considering on jurisdictional grounds. The 1996 
amendments to the INA made by IRIRRA¥®’ and the Antiterrorism and Effective Death 
Penalty Act®® precluded entirely appellate court review of certain claims made by certain 
aliens, such as criminals.®9 In ZINS v. St. Cyr, the Supreme Court held that petitioners were 
entitled to judicial review of questions of law, even though the INA expressly precluded 
such review.” Largely in response to St Cyr, Congress amended the INA in 2005 to 
provide appellate courts with jurisdiction to consider questions of law and constitutional 
challenges when petitioners sought review of agency decisions the court of appeals was 
otherwise barred from reviewing.°! 


The INA provisions applicable to asylum applications illustrate how the courts 
may use the sometimes amorphous distinction between questions of law and questions of 
fact to broaden their scope of review over factual findings. Under section 1158(a)(2)(B) of 
Title 8 of the United States Code, an applicant is barred from obtaining asylum relief if 
he or she fails to file an application for asylum within one year of entering the country.’ 
However, section 1158(a)(2)(D) provides an exception to the asylum bar in circumstances 
where changed or exceptional circumstances excuse the failure to file a timely 
application. The vast majority of appellate courts have concluded that they do not have 
jurisdiction to review the agency’s determination that the applicant failed to establish 
changed or extraordinary circumstances because the INA expressly precludes judicial 
review of such findings and the ultimate decision is discretionary.°* For example, in Chen 
v. U.S. Dept of Justice, the Second Circuit held that a challenge to the agency’s 
determination that the applicant failed to establish changed or extraordinary 
circumstances was “just the kind of quarrels with fact-finding determinations and with 
exercises of discretion that courts continue to have no jurisdiction to review, 
notwithstanding the REAL ID Act’s restoration of jurisdiction over constitutional claims 
and questions of law.” By contrast, the Ninth Circuit has concluded that this factual 


87 Illegal Immigration Reform and Immigrant Responsibility Act of 1996, Pub. L. 104- 
208, 110 Stat. 3009. 


88 Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 
1214. 


89 Jd. § 401. 

90 See INS v. St. Cyr, 533 U.S. 289, 314 (2001). 
91 See 8 U.S.C. § 1252(a)(2)(B)-(D). 

92 Td. § 1158(a)(2)(B). 

93 Jd. § 1158(a)(2)(D). 


9t See Gomis v. Holder, 571 F.3d 353, 359 (4th Cir. 2009); Viracacha v. Mukasey, 518 
F.3d 511, 515-16 (7th Cir. 2008); Zhu v. Gonzales, 493 F.3d 588, 596 n.31 (5th Cir. 
2007); Ferry v. Gonzales, 457 F.3d 1117, 1130 (10th Cir. 2006); Almuhtaseb v. Gonzales, 
453 F.3d 743, 747-48 (6th Cir. 2006); Sukwanputra v. Gonzales, 434 F.3d 627, 635 (3d 
Cir. 2006); Chen v. U.S. Dep’t of Justice, 434 F.3d 144, 153-54 (2d Cir. 2006); Ignatova 
v. Gonzales, 430 F.3d 1209, 1214 (8th Cir. 2005); Chacon-Botero v. U.S. Att’y Gen., 427 
F.3d 954, 956-57 (11th Cir. 2005) (per curiam). 


95 Chen, 471 F.3d at 330. 
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inquiry does fall within the purview of its scope of review.°° In Ramadan v. Gonzales, the 
court noted that its jurisdiction “includes not only ‘pure’ issues of statutory interpretation, 
but also application of law to undisputed facts, sometimes referred to as mixed questions 
of law and fact.”9” On the basis of this distinction, the court concluded that the question 
of whether a petitioner established changed or extraordinary circumstances was a mixed 
question of law and fact. The Ninth Circuit’s reasoning exemplifies another process 
whereby an appellate court can expand its scope of review over the factual findings of the 
agency. 


HI. JUDGING THE JUDGES: THE ETHICS OF DECISIONMAKING 


Part II highlighted the very narrow scope of review for factual findings that 
Congress sought to provide to the courts of appeals by codifying the test articulated by the 
Supreme Court in Llias-Zacanas. Concurrently, the preceding section also illustrated a 
number of the analytical tools available to appellate judges that expand the scope of their 
review over the agency’s factual findings. The goal of pointing out the true breadth of 
appellate review is certainly not to advocate that each employed mechanism is necessarily 
inappropriate. Indeed, the appellate courts could, and should, remand an immigration 
decision when the proceedings fail to conform to statutory or regulatory requirements in a 
manner prejudicial to the applicant.’ A deficient immigration decision that renders the 
reviewing court unable to administer its oversight prerogative should not be upheld on 
the basis of speculation.!°° Similarly, record evidence ignored by the agency may 
reasonably cause the reviewing court to question the ultimate judgment of the agency 
where the ignored evidence brings into question the reasonableness of the inferences 
drawn from the facts that the agency did discuss. !0! 


Rather than questioning the efficacy of these modes of analysis on a general level, 
the point of discussing them is to highlight the tools available to appellate judges if they 
are more inclined to decide a case one way or the other. Certainly all judges bring to bear 
their own experiences and beliefs, and many do what they can to render judgments in a 
manner believed just and fair. But, at the same time, it would be disingenuous to think 
that preconceived notions of appropriate immigration policy never work their way into 
the decision-making process. This is an inevitable byproduct of the passion that surrounds 
the immigration issue and the very high stakes that accompany these cases. Despite these 


96 See Ramadan v. Gonzales, 479 F.3d 646, 648 (9th Cir. 2007) (per curiam), reh’g en banc 
denied, 504 F.3d 973 (9th Cir. 2007). 


97 Jd. 
98 Td. at 650. 
99 See Giday v. Gonzales, 434 F.3d 543, 549 (7th Cir. 2006). 


100 See Zhu v. Ashcroft, 382 F.3d 521, 527 (Sth Cir. 2004) (remanding the decision 
because the Board’s decision did not make clear whether it affirmed the IJ on the basis of 
a ground that the court of appeals does not have jurisdiction to review). 


101 See Gomes v. Gonzales, 473 F.3d 746, 756-57 (7th Cir. 2007). 
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understandable passions, I would argue that there are outer limits to what should be 
acceptable. ‘There does come a point when individual beliefs about immigration end up 
trumping sound judgments and decision-making processes. The remainder of Part II 
seeks to highlight some examples that skirt the fence of appropriate decision-making in 
the courts of appeals on both sides of the spectrum. 


A. PRO-IMMIGRANT PREDISPOSITIONS 


One of the cases that highlights the effect of decision-making based on 
preconceived notions of fairness in the immigration process 1s Gomez-Beleno v. Holder, a 
case decided in the Second Circuit.!°? In Gomez-Beleno, the applicant filed an asylum 
application based on the threats he received while living in Columbia.!°? The threats 
were lodged against him by the Revolutionary Armed Forces of Columbia (“FARC”), a 
guerilla group with a nefarious reputation.!°* The FARC threatened the applicant 
because he had access to information about his employer that the FARC wanted to 
obtain.! The threats lodged against the applicant included phone calls and overt 
harassment.!°° One of the incidents leading the applicant to flee was when he received a 
sufragio, which was a written notice that threatened the applicant with death for his 
“unwillingness to collaborate with our [the FARC’s] cause.” 107 


One of the issues of the case was whether the FARC persecuted the applicant on 
account of a protected ground,!? or simply because he chose not to provide them with 
the information that they wanted.!°° The case had a long history of going up and down 
the rungs of appellate review.!!° On the second time it reached the Second Circuit, the 
court ruled that the Board erred in its determination that the applicant was not 
persecuted on account of a protected ground because the Board incorrectly understood 
the translation of the sufragio.!!! Specifically, the Board believed the sufragio stated that the 
FARC would kill the applicant because he was unwilling to collaborate “without 
cause.”!!? In this respect, the error pointed out by the court was a process error, where 


102 See Gomez-Beleno v. Holder, 644 F.3d 139 (2d Cir. 2011). 
103 Jd. at 141. 

104 Td. 

105 Jd. 

106 Jd. 

107 Jd. at 143. 


108 An asylum applicant must establish that he was persecution on account of one of five 
protected grounds. The five grounds are race, religion, ethnicity, political opinion, and 
membership in a particular social group. See 8 U.S.C. § 1101 (a)(42)(A). 


109 Gomez-Beleno, 644 F.3d at 142. 
110 See id. at 142-44, 

111 Jd, at 143-44. 

112 Jd. 
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the fault in the Board’s decision was based on its failure to consider the significance of the 
actual record evidence; the court did not conclude that the record compelled a contrary 
conclusion. !!8 


The Second Circuit subsequently issued a decision on a motion for attorney’s fees 
filed by the petitioner under the Equal Access to Justice Act, which entitles an applicant 
to attorney’s fees if the government’s litigating position was not “substantially justified.”!!4 
Judge Calabresi, writing for the court, found wholly irrelevant the fact that the applicant, 
throughout the course of the proceedings, never claimed that the Board’s misquote of the 
sufragio was an error that affected the outcome of the case.!!> Rather, the court found that 
the government has an “independent obligation to conduct ‘candid and rigorous 
evaluations of the agency’s explanations of its decisions.””!! 


This case helps to highlight the intersection between the nature of judicial 
decision-making and preconceived notions of fairness in the immigration process. Neither 
party brought up the translation issue because it was so insignificant as to not require any 
attention.!!’ Either translation made clear that the issue was that the FARC was seeking 
to punish the applicant because he refused to assist its organization. The only relevant 
inquiry was whether the applicant’s actual or imputed political opinion caused the FARG 
to threaten the applicant.!!8 


To admonish the government’s entire litigating position because it did not 
emphasize the translation issue highlights the paternalistic role taken by the court. 
Whether it cares to admit it or not, the court’s preconceived notions of the immigration 
process and the rights that should be afforded to immigrants played a role in its decision- 
making process.!!9 One could not imagine a similar outcome in a case where the litigant 
was a multinational corporation instead of an immigrant. The opinion’s author, Judge 


113 See id. 

114 See generally 28 U.S.C. § 2412(d). 

115 Gomez-Beleno, 644 F.3d at 146. 

116 Jd. (quoting Thangaraja v. Gonzales, 428 F.3d 870, 875 (9th Cir. 2005). 


L7 For the sake of full disclosure, I will note that I was the attorney who defended the 
position of the Attorney General in this case. The government’s defense of its litigation 
position in response to the petitioner’s EAJA motion is a matter of public record. 


118 See generally DEBORAH E. ANKER, LAW OF ASYLUM IN THE UNITED STATES § 5:26 
(West 2011) (noting that an asylum applicant who did not hold a political opinion may 
still be eligible for asylum if he or she can establish that the persecutor imputed a political 
opinion to the applicant). Finding the translation wording germane would require the 
court to believe that the FARC—a notoriously ruthless guerrilla organization—had a 
master list of excuses that it would accept, and that by informing the applicant that his 
refusal lacked “cause,” the FARC merely felt that the applicant did not sufficiently 
advance his justifications for refusing their request. 


119 See generally Sec’y of Navy v. Avrech, 418 U.S. 676, 677 (1974) (noting the importance 
of oral argument before deciding a difficult issue that warrants further clarification). 
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Calabresi, has very candidly discussed his judicial philosophy. In a lecture entitled, “What 
Does a Catholic Judge Do When the Law Is Wrong,” Judge Calabresi explained how he 
approaches legal dilemmas where the facts seem to point to an outcome contrary to his 
underlying beliefs about fairness and justice.!?° Calabresi rejected the role of the judge as 
an “automaton,” explaining that such an approach “represents a dehumanization of 
judges.”!?! Instead, Judge Calabresi argued that judges facing unfair laws should “hit the 
books” to make sure that the seemingly unfair law has not been misconstrued. 122 


In the Gomez-Beleno EAJA opinion, one can see hints of Judge Calabresi’s 
philosophy and sense of fairness in immigration proceedings. You can picture law clerks 
“hitting the books” and going to great lengths to find some support for the assertion that a 
government attorney could be faulted for not mentioning explicitly a fact in the case that 
the applicant did not even believe was important enough to assert in support of his or her 
claim at any time. Nevertheless, in the end, despite the misgivings previously expressed, I 
do not believe that this is a case the crosses any boundaries. Instead, it is more illustrative 
of a decision-making process that perhaps stretches the requirements applicable to the 
government in a way grounded in an underlying judicial philosophy. 


Other decisions use decision-making tactics that come much closer to crossing the 
line into inappropriateness notwithstanding the breadth of the standard of review 
discussed in the preceding section. An example would be where courts circumvent the 
codified standard of review by simply choosing to ignore it. The most common way 
courts ignore the standard of review is by remanding a case simply because a conclusion 
contrary to the immigration judge’s findings of fact was possible. For example, in Wang v. 
INS, the Ninth Circuit faulted the agency for factoring several inconsistencies by the 
applicant into its adverse credibility determination because the court believed that such 
discrepancies “can be attributed to causes other than a deliberate attempt to enhance the 
petitioner’s persecution claims.”!?3 The deficiency in cases such as Wang is apparent by 
virtue of the use of words that indicate that a contrary conclusion was only one of many 
possibilities. For the codified standard of review unequivocally requires that a reversal of 
the agency’s findings of fact be based on a record that compels a contrary conclusion. !°4 


120 Eric Engel, Calebrest Reflects on Catholicism, HARV. L. REC., Apr. 7, 2009, available at 
http://www.hlrecord.org/news/calabresi-reflects-on-catholicism- 1.577077. 

121 Jd. 

122 Jd. 


123 Wang v. INS, 352 F.3d 1250, 1254 (9th Cir. 2003) (emphasis added); see also 
Mangasaryan v. Holder, 334 F. App’x 87, 89 (9th Cir. 2009) (remanding in part because 
the facts proffered by the applicant “could provide a nexus to a protected ground” 
(emphasis added)); Chanchavac v. INS, 207 F.3d 584, 595 (9th Cir. 2000) (O’Scannlain, 
J., dissenting) (“To hold, as the court does today, that the evidence here is so compelling 
that no reasonable factfinder could fail to find that Chanchavac has an objectively 
reasonable fear of persecution, despite our having reached the opposite conclusion on 
starkly similar facts in [a previous case], makes a mockery of the substantial evidence 
standard to which we must adhere.” (Internal quotation and citation omitted.)). 


124 8 U.S.C. § 1252(b)(4)(B). 
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The decision in Wang was not based on any of the mechanisms of appellate review 
discussed above that may provide a basis for remand in the absence of a record 
compelling a contrary conclusion.!*° There was no record evidence the agency did not 
consider, nor any perceived due process issues that could cause the court concern. 
Rather, this is an example of the court very brazenly disregarding the standard of review 
on the basis of what it believes is a fairer and more just result. However, under the 
substantial evidence standard of review, a court “cannot substitute [its] determination for 
that of the administrative fact-finder just because [it] believe[s] that the fact-finder is . . . 
wrong.” 126 


Kumar v. Gonzales further illustrates a court’s stretching of the standard of review to 
its breaking point.!?”? In Kumar, two brothers sought asylum relief in the immigration 
court, claiming that authorities in Kashmir believed they were involved with terrorists 
and beat them repeatedly.!2® The brothers alleged that they were imprisoned until their 
father paid a bribe.!?9 Shortly after their release, the two brothers fled the country 
because of consistent threats levied against them.!°° The immigration judge found that 
the applicants were not credible because, among other reasons, the purported death 
certificate of a family member included numbers written in the same style as numbers 
written on the asylum applications.!3! The immigration judge also identified the fact that 
the brothers submitted identical photographs depicting the injuries they purportedly each 
suffered at the hands of the police, and the fact that one of the brothers claimed that his 
brother did not attend his asylum hearing to corroborate his claim because he did not 
know how to contact him.!32 The Ninth Circuit reversed the agency’s adverse credibility 
determination.!33 It found that the immigration judge’s belief that the death certificate 
was forged was nothing more than “speculation,” the brothers did not attempt to pass off 
the other’s injuries as his own, and there was nothing surprising about the brothers’ 
failure to keep in touch because one of them was a trucker who was not easily 
reachable. !34 


In a vehement dissent, Judge Kozinski highlighted the distinction between a 
court’s belief that a different outcome is more justifiable and the standard of review that 


125 See supra Pt. II.C. 

126 Menendez-Donis v. Ashcroft, 360 F.3d 915, 918 (8th Cir. 2004). 
127 Kumar v. Gonzales, 444 F.3d 1043 (9th Cir. 2005). 

128 Jd. at 1047. 

129 Td, at 1048. 
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133 Td. at 1053. 

134 Td. at 1050-52. 
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governs the Ninth Circuit’s review of immigration decisions.!35 He noted that the 
immigration judge was entitled to look at the similarities in the handwriting to ascertain 
whether the death certificate was a forgery.!*° Indeed, such assessments are central to the 
immigration judge’s role as fact-finder and an immigration judge may reasonably find 
that an applicant who forges documents submitted to the immigration court is not 
providing a truthful claim. Judge Kozinski also noted that just by looking at the 
photographs that accompanied each of the brothers’ asylum applications, it was beyond 
contention that four of the five photographs were the same.!37 As Judge Kozinski 
explained, 


There might very well have been a good explanation [for the submission 
of identical photographs]; it’s possible it was the result of carelessness; it 
could have been a clerical error. Were the members of the majority sitting 
as immigration judges, these hypothetical excuses might have given them a 
basis for concluding that [the applicant’s] testimony was believable. But 
they do nothing to undermine the uncontroverted evidence that [the 
applicant] submitted at least one photo of his brother’s injuries and 
claimed it as his own, and they certainly do not render irrational the IJ’s 
conclusion that the phony photograph was part and parcel of a pattern of 
deception. 138 


As to the fact that one of the brothers did not know the location of the other, Judge 
Kozinski pointed out that “it’s highly implausible that the two brothers, who escaped 
torture and traveled thousands of miles together to get to the United States, would then 
have separated without giving each other any contact information.” !39 And therein lies 
the fault with the majority’s opinion. Certainly it is possible that one of the brothers did 
not know the location of the other brother, but given the history of events between them, 
an appellate court would be hard-pressed to find that a reasonable adjudicator would be 
compelled to conclude that not bringing to a hearing someone who could easily corroborate 
your claim has no bearing on the veracity of your conclusion. Indeed, immigration judges 
are often confronted with situations where applicants do not bring to a hearing 
individuals who could purportedly corroborate their claim out of fear that the result 
might be inconsistent testimony between them.!*° 


The tenor of the majority’s opinion is certainly couched in the judges’ conception 
of fairness in the immigration process. The Kumar majority opinion was authored by 


135 Jd. at 1056 (Kozinski, J., dissenting) (“My colleagues grumble that an immigration 
judge shouldn’t pretend to be a ‘handwriting expert’ or a ‘forensic laboratory.’ But a 
circuit judge shouldn’t pretend to be an immigration judge.” (Internal citation omitted.)). 
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Judge Reinhardt. Expounding on his beliefs concerning immigration cases in general, 
Judge Reinhardt stated that: 


While our authority to review individual cases and reverse administrative 
decisions where an injustice has occurred is indeed limited, some of the 
courts of appeals, including mine, have taken a fairly broad view of our 
authority and continue to find legal grounds for overturning Board 
decisions that conflict with what we believe to be the governing principles 
of law. In addition, we sometimes succeed in finding ways to construe the 
law so as to avoid gross injustices. !*! 


On a personal level, I certainly have no qualms with Judge Reinhardt’s beliefs about the 
fairness of the immigration system. Indeed, as an advocate for the government for a 
number of years, I often found myself frustrated with an immigration process that could 
have been much more effective and evenhanded. The problem with decisions like Kumar 
is that it does not follow the codified standard of review for factual findings. While 
reasonable minds could come to different conclusions, the record in this case did not 
compel a conclusion contrary to the immigration judge.!+ There was no indication that the 
immigration judge did not consider all evidence of record, nor did the proceedings below 
fail to comport to constitutional, statutory, or regulatory standards. In short, this is a 
classic example of judges’ perceptions of fairness in the immigration process conflating 
with the appropriate standard of review. 


B. ANTI-IMMIGRANT PREDISPOSITIONS 


Just as sentiments of sympathy toward the plight of immigrants may factor into a 
judge’s decision-making modes of analysis, it is also reasonable to assume that some 
judges’ decision-making processes are influenced by inherent beliefs in the efficacy of 
staunch immigration restrictions and possibly a certain level of animosity toward aliens 
present in the United States illegally. Like many inherent biases, predispositions toward 
immigrants may not be overtly recognized even though they couch a judge’s decision- 
making methodology. I would not presume to label as anti-immigrant any judge who has 
not stated expressly his or her anti-immigrant fervor, as such a charge carries with it a 
particularly negative connotation that should not be alluded to lightly. Nevertheless, there 
are several decision-making processes and techniques based on the appellate courts’ scope 
of review that warrant a cautionary note. 


The first concerns an appellate judge “rubber stamping” the agency’s immigration 
decisions.!43 The statutorily codified “compelled a contrary conclusion” language 


141 Stephen Reinhardt, Judicial Independence and Asylum Law, in 5TH WORLD CONF. OF THE 
INT’L ASSOC. OF REFUGEE L. JUDGES 327, 337 (2002), available at 
http://www.law.yale.edu/documents/pdf/Judicial_Independence_and_Asylum.pdf. 


142 Cf Singh v. Ashcroft, 301 F.3d 1109, 1113 (9th Cir. 2002) (misconstruing the standard 
of review when assessing the significance of a proffered inconsistency). 


143 See Cuko v. Mukasey, 522 F.3d 32, 41 (1st Cir. 2008) (Cyr, J., dissenting). 
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certainly provides a reviewing judge with the ability to act as a rubber stamp if the 
standard of review language were applied in a vacuum. However, as discussed above, the 
actual scope of review of the appellate courts is much broader for reasons mainly 
attributable to an understanding of the substantial evidence standard, which requires 
review of the record as a whole.!** For example, a judge inclined to defer more readily to 
the decision of the immigration judge might automatically defer to an adverse credibility 
determination on the basis of an inconsistency that can be documented in the record of 
the proceedings. However, a more probing analysis may demonstrate that although the 
record establishes that an inconsistency exists, the record as a whole establishes that the 
inconsistency cited does not support the inference of a lack of veracity.!*° 


Second, although the appellate courts do have limited jurisdiction to review 
immigration cases in certain instances, an appellate court should not preclude its ability to 
remedy an incorrectly decided immigration decision by extending the breadth of inquiries 
it does not have jurisdiction to consider beyond those mandated by Congress. In Aucana v. 
Mukasey, for example, the Seventh Circuit concluded that it lacked jurisdiction to review 
whether the Board erred in denying a motion to reopen the applicant’s removal 
proceedings.'*° The Supreme Court unanimously reversed the Seventh Circuit, taking 
into account the longstanding “presumption favoring interpretations of statutes [to] allow 
judicial review of administrative action.” 147 


By using Kakuna to illustrate a potential tactic employed by jurists who are entirely 
neutral to the plight of immigrants or staunchly opposed to their entry in the country 
through unauthorized channels, I do not mean to imply that such motives couched the 
Seventh Circuit’s decision-making process in this case. To the contrary, many judges on 
the Seventh Circuit have been at the forefront of judicial efforts to minimize what the 
court perceives as hostile or unqualified immigration judges whose decision-making 
processes fall below the perceived minimum standards of fundamental fairness.!*8 Their 
efforts are examples of the process oriented oversight prerogatives discussed above that 
expand the seemingly limited scope of the court’s review over decisions rendered by 
immigration agencies.!49 While some may argue that the Seventh Circuit’s oversight of 
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immigration judge’s behavior has been overly intrusive, their efforts have unquestionably 
contributed to tangible changes in the acceptable level of behavior of immigration judges 
in a way that has benefited immigration adjudications. !°° 


IV. CONCLUSION 


Immigration law places federal appellate judges in the unenviable position of 
rendering decisions that have profound consequences for the parties involved, their 
families, and their communities. The strong opinions that immigration issues evoke only 
make it harder for appellate judges to put their personal beliefs aside and render 
judgments that comport with the scope of their oversight prerogative. As Judge Newman 
observed, appellate courts “will have to do what judges always do in similar 
circumstances: apply their best judgment, guided by the statutory standard governing 
review and the holdings of our precedents, to the administrative decision and the record 
assembled to support it.”!°! Consonant with Judge Newman’s observations, the federal 
appellate courts do, on the whole, attempt to approach immigration cases with 
evenhandedness and neutrality. 


Moreover, a measured amount of interpretive divergence among judges’ 
approaches to their review of immigration decisions can benefit the process as a whole. 
For instance, judges more inclined to push the immigration agency to better articulate the 
bases of its decisions can lead to more thoughtful opinions and serve as a reminder that a 
staggering caseload cannot justify a boilerplate analysis.'°? Balancing these concerns, 
judges more willing to fill in the requisite inferences needed to justify the agency’s 
ultimate conclusion force applicants to better articulate the bases of their claims for relief 
and protection against deportation, and highlight that the law does not require the 
agency to write an extensive “exegesis on every contention.” !53 Similarly, as noted above, 
judicial pushback against perceived agency bias can lead to beneficial administrative 
changes in the agency’s procedural standards, while judges more willing to overlook 
perceived process flaws help to reinforce the important distinction between a perfect 
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process and one that adheres to the minimal due process requirements that govern 
immigration proceedings. !>4 


Although divergent approaches within the confines of appellate courts’ oversight 
prerogative may beneficially impact the immigration process, opinions that exceed the 
boundaries of a court’s scope of review do not. Such opinions provide unhinged legal 
guidance to immigration agencies and litigants, and invite pushback from legislators.!°° 
Moreover, such opinions only serve to reinforce the belief on both sides of the ideological 
spectrum that their counterpart is engaged in judicial activism. With an issue like 
immigration that evokes such fervent passions, it is only natural that judges may feel 
inclined to skirt the margins of their oversight authority. Nevertheless, judges should 
manifest these inclinations cautiously, and make a significant effort to move outlier 
opinions away from the margins of questionable decision-making tactics. 
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